SAUCE FOR THE GOOSE AND SAUCE FOR THE
GANDER
EDITORIAL BY THEODORE ROOSEVELT

r I \HERE has recently occurred a strik-
ing instance of the manner in which
the courts often let public exigency

and public opinion bend their interpretation

of Constitutional provisions when the inter-
ests of invested capital are also largely in-
volved on the side which public need and
sentiment favors, whereas the public need
and prevailing sentiment are denied any con-
sideration when so-called = labor ™ or - wel-
fare " legislation isinvolved,  The instance in
point is the decision recently handed down by
the New York Court of Appeals in the suits
brought to restrain the carrying out of recent
negotiations for the construction and opera-
tion of rapid transit lines within Greater New
York. The opinion of the Cuurt is interesting

reading, when compared with the decision in
Ives vs. South Buffalo Railway Company,
201 N, Y., 271, in which the same Court
held unconstitutional the Warkmen's Com-
pensation Act drawn by the Commission ap-
pointed by Governor Hughes. Curiously
enough, the recent opinions in the subway
cases contain  within  themselves emphatic
indications that at least some members of the
Court itself realized that they were apply-
ing to the statute, which large business inter-
ests wished held Constitutional, a progressive
standard of Constitutional construction which
they had refused to apply to a statute desired
by workingmen and opposed by the rapa-
cious element among employers. )
The question in the subway cases arose



under the provision of the New York State
Constitution which forbids a municipality loan-
ing its money or credit in aid of any private
enterprise, notably railway corporations. It
was proposed that the city should build sub-
wiays partly with its own money, lease the sub-
waysd for a lung time to the private corpora-
tions miven the operating contracts, empower
the private corporations to mortgage  the

lines as security to secure funds for such cor- -

porations, and authorize the private corpora-
tionk to take out of the earnings of the lines
8.76 per cent annually to cover the profits
now being made on the existing lines to be
included in the new system, before the city
should be entitled to receive anvthing on
the money which it had invested in the
lines.  Against the contention that this ar-
rangement clearly came within the inhibition
of the Constitutional provision, it was con-
tended by the attorneys representing the
large  financial and transportation interests
involved as well as the city authoritics (1)
that the Constitutional provision was framed
only w prohibit  loans o steam railway
corporations by towns, villages, and  cities,
under the Towns Honding Act of many vears
ago, andd that the present shation could not
be deemed within the purview of the prohi-
hitionn, for the reason that no such situation
as now exists in Manhattan Island was in
being at the time the Constitutional provision
was framed 1 and (2) that the plan proposed
was the best obtainable under the circums-
stnees, was called for by the dire needs of
the metropolis for rapid (ransit extensions,
wis approved by the Mavor, the Board of
Fatimate and  Apportionment, reprosenting
Cthe city, the Public Service Commission, the
Legislature amd the Governor, representing
il State, and by a large majority of the
vitizens and taxpavers themselves. ] Pier-
pont Morgan & Co. and Kuhn, Loch &
U announeed  that they had agrecd  to
lan to the Interborourh Rapid Transit
Compuny and the Brooklvn Rapid Transit
Uompany, respectively, a sum in excess of
£200,0000,00K), as might be needed to enable
the companies to carry out their part of the
proposed contracts with the cityv— contingent
upon the decision of the New York Court of
Appeals in approval of the legal features of
the proposed contracts.”  The Court upheld,
with two dissenting votes, the lawfulness and
comstitutionality of the plan which seemed to
fall so clearly within the letter of the Consti-
tutional provision.

Some of the things said by the members
of the Court in reaching this conclusion or
in_pointing out its significance are most inter-
esting. They stand out in marked contrast
to the mental processes of the same tribunal
in other cases under the Constitution where
the rights of labor were involved in a broad
construction of that document. For exam-
pie, in the majorty opinion. written by Judee
Hiscock, an Associate Judge who may be up
for election this fall to serve as a full and
regular member of the court to succecd une
of the two judges retiring under the age
limit, is the following :

It is to be borne in mind at the outset and
at every point of our discussion that this Court
has nothing whatever to do with the wisdom oi
the proposed contracts.  If the municipality
and the various officials acting in its behalf
have the power to make them, then the ques
tions whether it is wise to do so and whether
their terms are advantageous Yor the munici-
pality and public are solely for the consideration
and decision of those officials. After all the
criticistn and  discussion which  have been
directed at the present transit situation in New
York, it is m*hl}' Just and reasomable to assume
that public officials charged with the duty of bet-
tering that situation have entered upon I._Iu.-:ir task
with care, with all of the wisdom and foresight
at their command, and with complete devotion
to the public welfare. Dut even if we should
doulbt whether they have reached the best possi-
ble solution of a great and perplexing prollem,
our sole and only duty still would Le simply 1o
determine whether the Constitution permits the
legislation and contracts in question, and there
again it is to be remembered that our duty is 10
be so discharged, if possible, within fixed prin-
ciples of law, as to uphold rather than condemn
the legislation and the proposed action of the
vnrl'lous State and municipal authorities there-
undler.

"I'his is doubtless sound doctrine, but, if it i=,
it should have been applied to the Workmen's
Compensation Act case. A consistent mem-
ber of the Court is the brilliant and venerable
Chiel Judge Cullen.  He will not construe a
Constitutional provision so as to meet any
public exigency or so as to defer to any
strong public sentiment as to what a govern-
mental agency should be permitted 10 do. no
matter whether the legislation at the bar of
the Court is desired by capital or by labor,
Interesting indeed is his dissenting opinion,
in which he cogently characterizes the action
of the majority. For example, at one point
he says:

With the wtmost respect for the majority of
the Court, I fear that the decision about 10 be
made will lead to a practical nullification of the

Constitutional restraints by methods of evasion,
1t may, however, prove interesting to that schoal



of publicists and political economists which has
always maintained the fut[lilf' of restraints im-
posed by the people themselves on their own
extravagance in  the expenditure of public
moneys, on the ground that when the popular
demand is not great the restraints are unneces-
sary, and when great they are unavailing.

The dissenting opinion of Judge Werner
is also a vigorous plea that the Constitution
be construed as the judges think its authors
meant it to be construed, and without regard
to the needs of the time ; but this plea from
the author of the opinion of the Court in the
Workmen's Compensation Act case fell on
deaf ecars in the subway case. Mr. Justice
Werner concludes :

If this isnot a lending of municipal credit to
or in aid of private corporations, then 1 think
we should frankly concede that our Constitu-
tion is an absurd attempt on the part of the peo-
ple to limit a power in its own nature illimitable,
for (rom this time forth it will be difficult, if wot
impossible, to define the Constitutional limita-
tions of municipal powers.

Nevertheless, what the learned Chief Judge
characterized as “a practical nullification of
the Constitutional restraints by methods of
evasion "’ was consummated, in obvious but
unauthorized deference to the changed con-
ditions which have come about since the pro-
vision of the Constitution was adopted, and
in even more obvious deference to the ur-
gency of the public need and the unanimity
of the public and official opinion.  Yet the
accompiishment of this result as to a Con-
stitutional provision reasonably definite and
explicit in its character, even by an extra-
legal and quite unauthurized method of Con-

stitutional interpretation, is not deemed radical
or dangerous by those papers (all now sup-
porting Mr. Taft and Governor Wilson) which
expressed the most lively horror of my action
in criticising the Court for its decision in the
Workmen's Compensation Act case. Now
let the people of New York State face these
facts with the honest intention of profiting by
them. Which is really radical and danger-
ous, especially to our courts themselves—the
action of the Court in interpreting the law
without Constitutional warrant in this case,
where capital was interested, or a theory of
broad construction which would certainly
have warranted them in deciding in favor of
the constitutionality of the Workmen's Com-
pensation Act, where labor was interested, or
the action | propose by which these facts of
public need and public sentiment could in
legitimate fashion receive proper weight in
the interpretation of a given provision of the
Constitution * [ ask merely that, in certain
cases of great need, the people be given the
power to do for the people, in accordance
with the Constitution, what the courts now
do with scant regard to the Constitution in
cazes where they happen to deem the need
great enough, although very ravely indeed
where it is only the people whose needs are
at stake.

[ hope that this fall the Progressive party
in New York State will nominate candidates
for the Court of Appeals who can be trusted
to construe the Constitution broadly in the
interests of human rights and social and in-
dustrial justice.



